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THE STATE EX REL. BARDWELL, APPEL-
LEE, v. CITY OF CLEVELAND ET AL., AP-
PELLANTS. 
Background: Records requestor brought action seek-
ing writ of mandamus to compel city and city police 
chief to organize and maintain public records re-
ceived from pawnbrokers in a manner that allowed 
them to be made available for inspection and copy-
ing. The Court of Appeals, Cuyahoga County, 2009-
Ohio-5688, 2009 WL 3478444, granted the writ and 
awarded statutory damages. City and police chief 
appealed. 
 
Holding: The Supreme Court held that city and po-
lice chief had no duty, as an element of mandamus, to 
organize or store pawnbroker records in any particu-
lar form. 
  
Reversed. 
 
 O'Donnell, J., filed a concurring opinion in which 
Brown, C.J., and Cupp, J., joined. 
 

West Headnotes 
 
[1] Mandamus 250 82 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-
ficers and Boards and Municipalities 
                250k82 k. Public records. Most Cited Cases  
 
Records 326 13 
 
326 Records 

      326I In General 
            326k13 k. Custody, care, and use in general. 
Most Cited Cases  
City and city police chief had no duty, as an element 
of mandamus, to organize or store pawnbroker re-
cords in any particular form, and thus city and chief 
could not be compelled to store the records in a dif-
ferent form than the form in which they had been 
received, even if the form of the records, individual 
index cards with information printed on both sides, 
could have produced delays in satisfying public-
records requests; statute requiring pawnbrokers to 
provide information relating to property pledged with 
or purchased by the pawnbroker did not require that 
the information be supplied in any particular form, 
and public records statute did not impose a duty on 
city or police chief to store the records in any particu-
lar form. R.C. §§ 149.43(B)(2), 4727.09. 
 
[2] Constitutional Law 92 2503(1) 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2499 Particular Issues and Applica-
tions 
                          92k2503 Civil Remedies and Proce-
dure 
                                92k2503(1) k. In general. Most 
Cited Cases  
In mandamus proceedings, the creation of the legal 
duty that a relator seeks to enforce is the distinct 
function of the legislative branch of government, and 
courts are not authorized to create the legal duty. 
 
APPEAL from the Court of Appeals for Cuyahoga 
County, No. 91831, 2009-Ohio-5688.Robert J. 
Triozzi, Cleveland Director of Law, and Jerome A. 
Payne Jr., Assistant Director of Law, for appellants. 
 
PER CURIAM. 
 
*1 Per Curiam. 
 
{¶ 1} We reverse the judgment of the court of ap-
peals insofar as it found that appellants, the city of 
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Cleveland and Chief Michael McGrath of the Cleve-
land Division of Police, violated their duty under the 
Public Records Act to organize and maintain public 
records received from pawnbrokers in a manner that 
allows them to be made available for inspection and 
copying. The court of appeals granted a writ of man-
damus to compel appellants to disclose a complete 
list of pawnbrokers in the city and ordered them to 
pay $1,000 in statutory damages.FN1 
 
{¶ 2} The court of appeals held that appellants failed 
to “organize and maintain public records in a manner 
that they can be made available for inspection or 
copying” in compliance with R.C. 149.43(B)(2). 
Among the records requested by appellee, Brian 
Bardwell, were the reports submitted to the police 
chief by pawnbrokers pursuant to R.C. 4727.09. The 
court of appeals concluded that “[t]he system of 3 x 5 
inch index cards with information on both sides is 
antiquated. It produced an unwieldy number of cards. 
The process of copying, redacting, and recopying in 
order to make effective redactions is not maintaining 
records in a manner to make them available for in-
spection or copying. The court further finds that this 
process substantially contributed to the delay in re-
leasing the records.” 2009-Ohio-5688, 2009 WL 
3478444, ¶ 19. 
 
[1] {¶ 3} This case asks us to consider the efficacy of 
Cleveland's method of organizing and maintaining 
reports submitted by pawnbrokers to the chief of po-
lice. R.C. 4727.09 requires that pawnbrokers provide 
to police chiefs on a daily basis (1) a description of 
all property pledged with or purchased by the pawn-
broker and (2) the number of the form used to docu-
ment the pledge or purchase, but the statute does not 
require that the information be supplied in any par-
ticular form. Pawnbrokers have submitted this infor-
mation on both sides of preprinted index cards. There 
is no evidence that the city requires that pawnbrokers 
submit the information on these cards. 
 
{¶ 4} Once these cards are received by the police 
chief, they are public records. Although R.C. 
149.43(B)(2) imposes a duty on appellants to “organ-
ize and maintain public records in a manner that they 
can be made available for inspection and copying,” 
there is no duty imposed on public offices and offi-
cials to store the records in a different form than the 
form in which they were received. There is also “no 
duty to create or provide access to nonexistent re-

cords.” State ex rel. Lanham v. Smith, 112 Ohio St.3d 
527, 2007-Ohio-609, 861 N.E.2d 530, ¶ 15. 
 
[2] {¶ 5} “ ‘It is axiomatic that in mandamus pro-
ceedings, the creation of the legal duty that a relator 
seeks to enforce is the distinct function of the legisla-
tive branch of government, and courts are not author-
ized to create the legal duty.’ ” State ex rel. Gessner 
v. Vore, 123 Ohio St.3d 96, 2009-Ohio-4150, 914 
N.E.2d 376, ¶ 4, quoting State ex rel. Pipoly v. State 
Teachers Retirement Sys., 95 Ohio St.3d 327, 2002-
Ohio-2219, 767 N.E.2d 719, ¶ 18. Although from a 
policy standpoint appellants could reduce delays in 
satisfying public-records requests in the future by 
requesting pawnbrokers to submit this information on 
an 8 1/2 - by 11-inch, one-sided paper form, there is 
no requirement under R.C. 149.43(B)(2) that appel-
lants do so, and the court of appeals was not author-
ized to create such a duty. The city and its police 
chief “have no duty to create or provide access to 
nonexistent records.”   State ex rel. Lanham v. Smith, 
112 Ohio St.3d 527, 2007-Ohio-609, 861 N.E.2d 530, 
¶ 15. Under these circumstances, the court of appeals 
erred in holding that appellants violated R.C. 
149.43(B)(2). Appellants did not fail to organize and 
maintain the index cards they received from pawn-
brokers in such a manner that they could be made 
available for inspection and copying. 
 
*2 Judgment reversed. 
 
PFEIFER, LUNDBERG STRATTON, O'CONNOR, 
and LANZINGER, JJ., concur. 
BROWN, C.J., and O'DONNELL and CUPP, JJ., 
concur separately. 
PFEIFER, LUNDBERG STRATTON, O'CONNOR, 
AND LANZINGER, JJ., CONCUR.BROWN, C.J., 
AND O'DONNELL AND CUPP, JJ., CONCUR 
SEPARATELY.O'DONNELL, J., concurring. 
O'DONNELL, J., concurring. 
 
{¶ 6} I concur with the majority's decision to reverse 
the judgment of the court of appeals, as R.C. 
149.43(B)(2) does not require public records to be 
maintained in any particular manner or form. Thus, 
while the city of Cleveland's outdated method of or-
ganizing and maintaining reports submitted by pawn-
brokers to the chief of police resulted in the delayed 
production of the public records Bardwell requested, 
the city nonetheless made those records available to 
him. 
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{¶ 7} However, although I agree that the city did not 
violate R.C. 149.43(B)(2) in this case, R.C. 
149.43(B)(1) mandates that public records be 
“promptly prepared and made available.” Accord-
ingly, when its budget allows, the city could take 
advantage of technological advances to upgrade its 
public-records system to minimize any delay in re-
sponding to public-records requests. 
 
BROWN, C.J., and CUPP, J., concur in the foregoing 
opinion. 
BROWN, C.J., AND CUPP, J., CONCUR IN THE 
FOREGOING OPINION.Robert J. Triozzi, Cleve-
land Director of Law, and Jerome A. Payne Jr., As-
sistant Director of Law, for appellants. 
 

FN1. This holding was premised in part on 
the court of appeals' finding that appellants 
committed a violation of R.C. 149.43(B)(1) 
by failing to promptly disclose a complete 
list of pawnbrokers to appellee and that their 
delay in doing so warranted the $1,000 
award of statutory damages. That portion of 
the judgment is not challenged by appellants 
and is not reversed by our holding. 
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