




Five Points of Risk

Point of Risk One:  Mishandled Requests

The Risk:
• Failure to identify requests 
• Failure to track requests leading to missed deadlines
Solutions:
• Training
• Formalized tracking system
• Standardized search techniques
• Assigning requests to specific persons 
• Make sure any oral requests or modifications are 

memorialized and sent to the requester for confirmation 
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Real Life PRA: $145,000 because of a spam filter

Point of Risk Two:  Bad Attitude

Risk:
• A requester can be a cooperative requester or a suspicious 

requester
• How the requester is treated by public records staff will often 

determine which one
Solutions:
• Training that addresses policy provision in the Act and customer

service nature of job
• Prompt communication so the requester knows she is getting 

attention 
• Method for identifying potential problems so additional help can be 

brought in
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Real Life PRA:  $124,000 penalty too low

Point of Risk Three: Failure to Locate 
Responsive Records

Risk:
• Failure to identify proper custodians
• Failure to use existing electronic records search tools
• Failure to identify existing records management system
Solutions:
• Training on search techniques (use paralegals)
• Engage IT staff in PRA program
• Use staff from each department who know how department 

organizes records
• Seek clarification at any point, even after search is 

completed
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Point of Risk Three: Failure to Locate 
Responsive Records

More Solutions
Manage records creation and records filing with policies and training
Keep up-to-date on records retention to minimize the number of 

responsive records 
Enact proper software solution for tracking and archiving 
Structure IT system to minimize retention burdens while also minimizing 

risk 
• Who has authority over the document?
• Can the end user make preliminary retention determinations?
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Real Life PRA $125,000 For overlooking document in good faith



Point of Risk Four: Being Overwhelmed

Risk:
• Hit with so many requests that staff starts to cut corners and “do their 

best”
• The PRA requires strict compliance, so doing your best is not enough
Solutions:
• Training 
• Slow down 
• Make sure time estimates take into account both size/difficulty of request 

and number of other requests
• Use installments 
• Adopt policy provisions that allow you to address small requests before 

large requests
• Communicate with the requester so he does not feel forgotten
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Tri-City Herald
VOICE OF THE MID-COLUMBIA

50 cents Sunday, Aug. 24, 2008 tricityherald.com

Court finds in favor of former Mesa 
mayor

Franny White
Herald staff writer

MESA -- A Superior Court judge 
has ruled that a small Franklin County 
town must pay its former mayor about 
$230,000 [reduced to $180,000, plus 
$70,000+ in attorney fees] after losing 
a long-running dispute over public 
records.

After a five-year court fight, Judge 
William Acey found Mesa city officials 

incorrectly handled document 
requests by former mayor and 
councilwoman Donna Zink.

Now the town of about 440 people 
must figure out how it'll pay the large 
penalty, which could total more than 
two-thirds of the city's annual 
general fund budget. 

Full Disclosure.  The City 
of Mesa (pronounced 
Mēsa) is a client of 
Foster Pepper PLLC



Point of Risk Four: Being Overwhelmed

New Risk:
• Metadata – “data about data”
• Qualifies as “public record” under some 

circumstances
• Retention issues extremely difficult
Solutions:
• Training 
• Legislative changes needed
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Point of Risk Five: Misapplication of 
Exemptions

Risk:
• Over-application because of misinterpretation
• Ambiguous exemption 
• Change in the law
Solutions:
• Training
• “Red Flag” procedures to ensure attorney review
• Negotiations with requester
• Third-party notice

FOSTER PEPPER PLLC
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Real Life PRA $20,000 For good faith misapplication of exemption

Other Solutions

• “Meet and confer” requirement 
• Ability to charge for search time for 

complex/expensive requests
• Reasonable caps on penalties 
• Public Records Officer Association
• Standardized training 
• Separate rules for small jurisdictions
• “Help line” for confidential advice at a low cost
• Local Open Government Ombuds Office

FOSTER PEPPER PLLC

Five Points of Risk for PRA LitigationFive Points of Risk for PRA Litigation



Questions? 
Ramsey Ramerman
Foster Pepper PLLC
206-447-4674
ramer@foster.com

Questions? 
Ramsey Ramerman
Foster Pepper PLLC
206-447-4674
ramer@foster.com

Foster Pepper PLLC

2009 AWC Annual Conference2009 AWC Annual Conference
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APPENDIX B 
 
 
 

Public Records Act Recodification  
Cross-Reference Guide 

 
Tracking the recodification of the public records provisions in chapter 42.17 RCW 

into the new Public Records Act in chapter 42.56 RCW  
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(until 7/1/06) 
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(after 7/1/06) 

42.17.020 
42.56.010 

42.17.250 
42.56.040 

42.17.251 
42.56.030 

42.17.253 
42.56.580 

42.17.255 
42.56.050 

42.17.258 
42.56.060 

42.17.260 
42.56.070 

42.17.270 
42.56.080 

42.17.280 
42.56.090 

42.17.290 
42.56.100 

42.17.295 
42.56.110 

42.17.300 
42.56.120 

42.17.305 
42.56.130 

42.17.310 
42.56.210 

42.17.310(1)(a) 
42.56.230(1) 

42.17.310(1)(b) 
42.56.230(2) 

42.17.310(1)(c) 
42.56.230(3) 

42.17.310(1)(d) 
42.56.240(1) 

42.17.310(1)(e) 
42.56.240(2) 

42.17.310(1)(f) 
42.56.250(1) 

42.17.310(1)(g) 
42.56.260 

42.17.310(1)(h) 
42.56.270(1) 

42.17.310(1)(i) 
42.56.280 

42.17.310(1)(j) 
42.56.290 

42.17.310(1)(k) 
42.56.300 

42.17.310(1)(l) 
42.56.310 

42.17.310(1)(m
) 

42.56.270(2) 
42.17.310(1)(n) 

42.56.480(1) 
42.17.310(1)(o) 

42.56.270(3) 
42.17.310(1)(p) 

42.56.320(1) 
42.17.310(1)(q) 

42.56.330(1) 
42.17.310(1)(r) 

42.56.270(4) 

PD
A

 
(until 7/1/06) 

PR
A

 
(after 7/1/06) 

42.17.310(1)(s) 
42.56.340 

42.17.310(1)(t) 
42.56.250(2) 

42.17.310(1)(u) 
42.56.250(3) 

42.17.310(1)(v) 
42.56.330(2) 

42.17.310(1)(w
) 

42.56.350(1)-(2) 
42.17.310(1)(x) 

42.56.360(1)(a) 
42.17.310(1)(y) 

42.56.360(1)(b) 
42.17.310(1)(z) 

42.56.270(5) 
42.17.310(1)(aa) 

42.56.270(6) 
42.17.310(1)(bb) 

42.56.270(7) 
42.17.310(1)(cc) 

42.56.370 
42.17.310(1)(dd) 

42.56.250(4) 
42.17.310(1)(ee) 

42.56.250(5) 
42.17.310(1)(ff) 

42.56.380(1) 
42.17.310(1)(gg) 

42.56.270(8) 
42.17.310(1)(hh) 

42.56.360(1)(c) 
42.17.310(1)(ii) 

42.56.480(2) 
42.17.310(1)(jj) 

42.56.270(9) 
42.17.310(1)(kk) 

42.56.390 
42.17.310(1)(ll) 

42.56.330(3) 
42.17.310(1)(m

m
) 

42.56.330(4) 
42.17.310(1)(nn) 

42.56.330(5) 
42.17.310(1)(oo) 

42.56.360(1)(d) 
42.17.310(1)(pp) 

42.56.400(1) 
42.17.310(1)(qq) 

42.56.320(2) 
42.17.310(1)(rr) 

42.56.240(3) 
42.17.310(1)(ss) 

42.56.230(4) 
42.17.310(1)(tt) 

42.56.270(10) 
42.17.310(1)(uu) 

42.56.410 
42.17.310(1)(vv) 

42.56.320(3) 
42.17.310(1)(w

w
) 

42.56.420(1) 
42.17.310(1)(xx) 

42.56.430(1) 

PD
A

 
(until 7/1/06) 

PR
A

 
(after 7/1/06) 

42.17.310(1)(yy) 
42.56.430(2) 

42.17.310(1)(zz) 
42.56.430(3) 

42.17.310(1)(aaa) 
42.56.440 

42.17.310(1)(bbb) 
42.56.420(2) 

42.17.310(1)(ccc) 
42.56.420(3) 

42.17.310(1)(ddd) 
42.56.420(4) 

42.17.310(1)(eee) 
42.56.400(2) 

42.17.310(1)(fff) 
42.56.270(11) 

42.17.310(1)(ggg) 
42.56.330(8) 

42.17.310(1)(hhh) 
42.56.270(13) 

42.17.310(1)(iii) 
42.56.600 

42.17.310(1)(jjj) 
42.56.270++ 

42.17.310(1)(jjj) 
42.56.380++ 

42.17.310(1)(kkk) 
42.56.380 

42.17.310(2)-(4) 
42.56.210 

42.17.311 
42.56.510 

42.17.312 
42.56.360(2) 

42.17.313 
42.56.450 

42.17.314 
42.56.335 

42.17.315 
42.56.320(4) 

42.17.316 
42.56.360(1)(e) 

42.17.317 
42.56.380(2) 

42.17.318 
42.56.240(4) 

42.17.319  
42.56.270(12) 

42.17.31901 
42.56.240(5) 

42.17.31902 
42.56.360(1)(f) 

42.17.31903 
42.56.400(3) 

42.17.31904 
42.56.400(4) 

42.17.31905 
42.56.400(5) 

42.17.31906 
42.56.460 

42.17.31907(1)-(3) 
42.56.380(3)-(5) 

42.17.31908 
42.56.270(19) 

PD
A

 
(until 7/1/06) 

PR
A

 
(after 7/1/06) 

42.17.31909 
42.56.380(6) 

42.17.31910 
42.56.360(1)(g) 

42.17.31911 
42.56.400(7) 

42.17.31912 
42.56.330(7) 

42.17.31913 
42.56.250(6) 

42.17.31914 
42.56.420(5) 

42.17.31915 
42.56.400(8) 

42.17.31916 
42.56.400(9) 

42.17.31917 
42.56.400(10) 

42.17.31918 
42.56.380(7) 

42.17.31919 
42.56.380(8) 

42.17.31920 
42.56.480(3) 

42.17.31921 
42.56.470 

42.17.31922 
42.56.590 

42.17.31923 
42.56.610 

42.17.320 
42.56.520 

42.17.325 
42.56.530 

42.17.330 
42.56.540 

42.17.340 
42.56.550 

42.17.341 
42.56.560 

42.17.348 
42.56.570 

42.17.920 
42.56.030 

 ++ Law
s of 2006 ch. 75, §2 and 

ch. 302, §11 both added a  
subsection (jjj) to 42.17.310(1)  

 
(updated 12/04/07)
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(after 7/1/06) 

PD
A

 
(until 7/1/06) 

42.56.010 
42.17.020 

42.56.020 
N

ew
 

42.56.030 
42.17.251, .920 

42.56.040 
42.17.250 

42.56.050 
42.17.255 

42.56.060 
42.17.258 

42.56.070 
42.17.260 

42.56.080 
42.17.270 

42.56.090 
42.17.280 

42.56.100 
42.17.290 

42.56.110 
42.17.295 

42.56.120 
42.17.300 

42.56.130 
42.17.305 

42.56.210 
42.17.310(2)-(4) 

42.56.230 
42.17.310(1)(a); 
42.17.310(1)(b); 
42.17.310(1)(c); 
42.17.310(1)(ss) 

42.56.240 
42.17.310(1)(d); 
42.17.310(1)(e); 
42.17.310(1)(rr); 
42.17.318; 
42.17.31901 

42.56.250 
42.17.310(1)(f); 
42.17.310(1)(t); 
42.17.310(1)(u); 
42.17.310(1)(dd); 
42.17.310(1)(ee); 
42.17.31913 

42.56.260 
42.17.310(1)(g) 

42.56.270 
42.17.310(1)(h); 
42.17.310(1)(m

); 

PR
A

 
(after 7/1/06) 

PD
A

 
(until 7/1/06) 

42.56.270 
(continued) 

42.17.310(1)(o); 
42.17.310(1)(r); 
42.17.310(1)(z); 
42.17.310(1)(aa); 
42.17.310(1)(bb); 
42.17.310(1)(gg); 
42.17.310(1)(jj); 
42.17.310(1)(tt); 
42.17.310(1)(fff); 
42.17.310(1)(hhh); 
42.17.31908 
42.17.319 

42.56.280 
42.17.310(1)(i) 

42.56.290 
42.17.310(1)(j) 

42.56.300 
42.17.310(1)(k) 

42.56.310 
42.17.310(1)(l) 

42.56.320 
42.17.310(1)(p); 
42.17.310(1)(qq); 
42.17.310(1)(vv); 
42.17.315 

42.56.330 
42.17.310(1)(q); 
42.17.310(1)(v); 
42.17.310(1)(ll); 
42.17.310(1)(m

m
); 

42.17.310(1)(nn); 
42.17.310(1)(ggg); 
42.17.31912 

42.56.335 
42.17.314 

42.56.340 
42.17.310(1)(s) 

42.56.350 
42.17.310(1)(w

) 
42.56.360 

42.17.310(1)(x); 
42.17.310(1)(y); 
 

PR
A

 
(after 7/1/06) 

PD
A

 
(until 7/1/06) 

42.56.360 
(continued) 

42.17.310(1)(hh); 
42.17.310(1)(oo); 
42.17.312 
42.17.316; 
42.17.31902; 
42.17.31910 

42.56.370 
42.17.310(1)(cc) 

42.56.380 
42.17.310(1)(ff); 
42.17.317; 
42.17.31907; 
42.17.31909; 
42.17.31909; 
42.17.31918; 
42.17.31919 

42.56.390 
42.17.310(1)(kk) 

42.56.400 
42.17.310(1)(pp); 
42.17.310(1)(eee); 
42.17.31903; 
42.17.31904; 
42.17.31905; 
42.17.31908; 
42.17.31911; 
42.17.31915; 
42.17.31916; 
42.17.31917 

42.56.403 
N

ew
 

42.56.410 
42.17.310(1)(uu) 

42.56.420 
42.17.310(1)(w

w
); 

42.17.310(1)(bbb); 
42.17.310(1)(ccc); 
42.17.310(1)(ddd); 
42.17.31914 
 

PR
A

 
(after 7/1/06) 

PD
A

 
(until 7/1/06) 

42.56.430 
 

42.17.310(1)(xx); 
42.17.310(1)(yy); 
42.17.310(1)(zz); 

42.56.440 
42.17.310(1)(aaa) 

42.56.450 
42.17.313 

42.56.460 
42.17.31906 

42.56.470 
42.17.31921 

42.56.480 
42.17.310(1)(n); 
42.17.310(1)(ii); 
42.17.31920 

42.56.510 
42.17.311 

42.56.520 
42.17.320 

42.56.530 
42.17.325 

42.56.540 
42.17.330 

42.56.550 
42.17.340 

42.56.560 
42.17.341 

42.56.570 
42.17.348 

42.56.580 
42.17.253 

42.56.590 
42.17.31922 

42.56.600 
N

ew
 

42.56.610 
42.17.31923 

42.56.900 
N

ew
 

42.56.901 
42.17.963 

42.56.902 
N

ew
 

 Sections am
ended in 2007 

42.56.010; 42.56.030; 42.56.140 
42.56.270; 42.56.330; 42.56.335 
42.56.360; 42.56.380; 42.56.400 
42.56.430; 42.56.570; 42.56.580;  
42.56.590; 42.56.904 

(updated 12/04/07) 
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APPENDIX C 
 

MORE ABOUT THE PUBLIC DISCLOSURE TEAM 
 

• Ramsey Ramerman, Chair (ramer@foster.com) (local governments) 
• P. Stephen DiJulio (dijup@foster.com) (local governments) 
• Milton G. Rowland (rowlm@foster.com) (local governments) 
• Rosa Fruehling-Watson (fruer@foster.com) (labor and employment) 
• Sven G. Peterson (petes@foster.com) (health care)  
• Emanuel “Manny” Jacobowitz (jacom@foster.com) (records retention) 

 
What the Public Disclosure Team Can Do For You 

 
 Foster Pepper’s Public Disclosure Team has been built to provide comprehensive 
services for local governments for all of Washington’s open government laws, including the 
Public Records Act, the Open Public Meetings Act, and the Public Disclosure Act.  It includes 
attorneys with focus areas such as labor and employment (Rosa Fruehling-Watson), retention 
(Manny Jacobowitz) and health care (Sven Peterson).  Ramsey Ramerman, Steve DiJulio and 
Milt Rowland also bring years of litigation and appellate experience.   
 
 Training.  Comprehensive services start with training.  The Public Disclosure Team has 
designed a full-day training course specifically for public records officers.  Members of the 
Team can also be hired for one-on-one and small group trainings.  A copy of the course outline is 
included below.  They can also provide training on OPMA compliance for elected officials and 
staff. 
 
 Policies.  The Team also has expertise with policies and procedures and has developed a 
model Public Records Act policy.  Copies are included with the training materials, and members 
of the Team are available to help local governments implement that model and other policies.   
 
 Complex Requests.  Part of the Team’s comprehensive service is assistance with 
complex or voluminous public records requests.  Ramsey Ramerman has extensive experience 
helping agencies negotiate with requesters to seek to narrow requests, so that agencies can 
provide timely and responsive materials, while also conserving public resources.  He has also 
handled negotiations of the state-wide style requests that go to similar agencies throughout the 
state.  And when there is no way to narrow a request, Foster Pepper can help agencies manage 
the records response with its experienced paralegal staff. 
 
 Litigation and Appeals.  The Public Disclosure Team can provide litigation assistance 
for Public Records Act and Open Public Meetings Act claims.  The assistance is at whatever 
level your agency needs.  Often, this will simply be consulting on the meanings of exemptions or 
with complex issues like metadata.  It will also include assistance with evaluating the risks of 
going forward with litigation or an appeal.  It can include adding a Team member as a “second 
chair” in litigation.  But the Team is also ready to step in and handle the whole case if that is 
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what is needed.  Finally, the Team has extensive appellate experience, including with amicus 
work.  Not only does the Team have a comprehensive knowledge of open government laws, its 
members also have handled dozens of appeals.   
 

Meet The Team 
 
Ramsey Ramerman, Chair 
 
 Ramsey Ramerman serves as Of Counsel in Foster Pepper PLLC’s Municipal Litigation 
Group.  Ramsey’s practice is concentrated on helping cities, counties, housing authorities, ports 
and other municipal entities comply with their obligations under Washington’s various open 
government laws, including the Open Public Meetings Act, the Public Records Act and the 
Public Disclosure Act.  He chairs Foster Pepper’s Public Disclosure Team and serves as the 
unofficial local government representative on the “Sunshine Committee” that is currently 
reviewing the exemptions to the Public Records Act.   
 
 Ramsey lectures on the Public Records Act at the University of Washington School of 
Law.  Ramsey has also developed several open government training courses, including an open 
government workshop for elected officials and a course that addresses the specific challenges 
posed by electronic records.  In 2008 Ramsey trained approximately 1000 public employees in 
one dozen presentations, which included over 600 public employees in a four-stop, state-wide 
tour that was sponsored by 10 different local government associations on the Public Records Act 
and Open Public Meetings Act.   
 
 While much of his practice is devoted to helping local governments avoid litigation, 
Ramsey also has extensive experience representing local governments in open government 
lawsuits (including recall).  He has defended lawsuits alleging violations of the Public Records 
Act and Open Public Meetings Act, which have raised issues such as metadata and serial 
meetings.  He also helps agencies respond to Public Disclosure Commission investigations of 
campaign finance complaints alleging the misuse of public resources.  Ramsey also has handled 
dozens of appeals in federal and state courts, including cases before the Washington Supreme 
Court and the U.S. Supreme Court.  
 
 Ramsey is the editor of Foster Pepper’s new blog, www.LocalOpenGovernment.com, 
that tracks new developments in open government.  He writes the Open Government Advisor 
Column for the Municipal Research and Services Center.  Ramsey’s experience has given him 
broad exposure to the conflicts among confidentiality, government efficiency and open access.   
 
 Ramsey graduated from the University of Washington School of Law in 2000 with high 
honors, where he served as a managing editor on law review.  Before joining Foster Pepper, 
Ramsey clerked for a year with the Honorable Elaine Houghton in Division II of the Court of 
Appeals.   
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P. Stephen DiJulio 
 
 P. Stephen DiJulio, a member in the Seattle office of Foster Pepper PLLC, focuses his 
practice on litigation involving state and local governments.   
 
 Before joining FP in 1986, Mr. DiJulio was a Seattle Assistant City Attorney.  He served 
in that capacity from 1977 through 1982, concentrating in labor-management relations and land 
use litigation.  Mr. DiJulio was the City Attorney for the City of Kent from 1982 through 1986, 
serving as City Administrator in 1986. 
 
 Mr. DiJulio’s extensive experience in open government litigation extends over three 
decades.  See City of Seattle v. Apadaca, 18 Wn. App. 802 (1977).  He represented the Washington 
Public Ports Association in defending the confidentiality of the Port of Bellingham’s commercial 
real estate studies, the disclosure of which would damage the public’s interest in port development.  
Servais v. Port of Bellingham, 127 Wn.2d 820 (1995). 
 
 He regularly appears in litigation over constitutional issues.  He successfully argued on 
behalf of the City of Moses Lake before the Supreme Court in defense of city’s petition 
annexation authority.  Grant County Fire District No. 5 v. City of Moses Lake, 150 Wn.2d 791 
(2004).  In Brower v. State, 137 Wn.2d 44 (1998) he represented the Seattle Seahawks in defense 
of a state-wide referendum election.  He successfully defended Sound Transit and the Seattle 
Monorail Project in separate actions challenging those governments’ exercise of eminent domain 
authority.  Central Puget Sound Regional Transit Authority v. Miller, 128 P.3d 588 (2006); HTK 
v. Seattle Popular Monorail Authority, 155 Wn.2d 612 (2005). 
 
 Mr. DiJulio regularly represents associations of municipalities, including the Association 
of Washington Cities, Washington State Association of Counties and the Washington Fire 
Commissioners Association.  He is a lecturer at the University of Washington’s Graduate School 
of Public Affairs. 
 
Milt Rowland 
 
 Milt Rowland is a longtime trial lawyer and law professor, licensed to practice law in 
Washington since 1986.  He has taught courses in administrative law, local government law, and 
related subjects since 1987.  He was litigation counsel for the City of Spokane from 1993 - 2007, 
and in that capacity handled many administrative and litigation matters, including drafting, 
defending and enforcing local ordinances.  He lectures widely on litigation issues facing 
agencies, and his practice is now centered upon municipal law and practice, and litigation.  He 
has years of experience assisting the City of Spokane with its open government issues, including 
handling the litigation over public records issues related to the controversy that surrounded the 
recall of former Spokane Mayor Jim West.  He joined Foster Pepper in 2007 as Of Counsel. 
 
Rosa Fruehling-Watson (labor and employment) 
 
 As a human resources professional, Rosa has guided municipal entities and a large public 
hospital in all aspects of human resource matters for more than 10 years.  Now as an attorney, 
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she brings this substantial “real world” experience to the table in advising her public and private 
clients.  Rosa has extensive experience in conducting internal investigations, managing labor 
relations, handling employee grievance procedures, managing leaves of absence, and advising on 
discipline and discharge.  She provides management advice and counsel regarding personnel 
policies and procedures, discipline and discharge, leave laws, wage and hour laws, safety and 
health issues, and labor relations, as well as business immigration matters.  Her work also 
includes defending and counseling employers before various agencies in all types of 
discrimination and harassment disputes, as well as wage and hour issues, labor disputes, and 
wrongful discharge claims.  For her public clients, a central issue is often public records requests.  
Rosa regularly advises her clients on Public Records Act issues related to personnel records, and 
how the PRA interacts with other rights to access, such as union rights to make information 
requests.   
 
Emanuel “Manny” Jacobowitz (records retention) 
 
 Emanuel Jacobowitz is an associate in the Litigation Department of Foster Pepper and the 
newest member of the Public Records Team.  Mr. Jacobowitz’s background as a federal 
appellate clerk and in constitutional litigation informs his work on mitigating local governments’ 
liability under the transparency laws.  He also has developed a thorough understanding of 
Washington’s complex document retention rules.  His commercial practice focuses on complex 
financial litigation and business insurance coverage matters, at both the trial and appellate levels.     
 
Sven Peterson (health care) 
 
 Sven’s practice is focused in health care representing primarily health care providers.  He 
assists them with many aspects of their business including compliance, prevention of fraud and 
abuse, Medicare and Medicaid issues, physician financial relationships, certificate of need, and 
public records requests and retention schedule requirements for public hospital districts.  Sven 
also assists health care clients in litigation involving contract disputes and administrative law 
matters.  Prior to beginning his legal career, Sven earned a Ph.D. in philosophy from 
Georgetown University with a specialization in ethics and in the philosophy of biology.  He 
taught courses in political philosophy, ethics and philosophy of biology at Georgetown and at 
American University. 
 

OPEN GOVERNMENT TRAINING 
 
 As part of the Public Disclosure Team’s work on providing training, the Team has 
developed a full-day course specifically designed for Public Records Officers.  The course was 
first offered in April 2009, and Foster Pepper is currently planning to offer the course throughout 
the state.  Here is the course outline from the April 2009 session.  If you would like to be notified 
about future trainings, please email Ramsey Ramerman at ramer@foster.com. 
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Foster Pepper’s Comprehensive Public Records Officer Certification Program 
 

Who should attend: Public Records Officers, Clerks, General Counsel and other public 
sector employees who regularly work with public records issues.   

 
What you will get: (1)  A thorough and comprehensive training to help you build and manage 

a Public Records Act program 
(2)  Detailed training on the most common exemptions including the 

Attorney-Client privilege and personnel records  
(3) A review of key issues with electronic records, including metadata  
(4)  Forms, sample contract language and model policies for building your 

program, including a PowerPoint you can use to train your staff  
 
Session (1)  Public Records Act 101  

• Clear guidance on the initial response including practical tips for building a working 
relationship with requesters  

• Checklist for gathering responsive records 
• Details on e-records issues including metadata  
• Tips on how to teach employees about the Public Records Act  
• Includes electronic version of the PowerPoint that you can use to train your staff 
 

Session (2) Third party records  
• Tips for communicating the PRA requirements to vendors and other third parties  
• Sample contract language to protect your agency 

 
Session (3) Personnel Records  

• Step-by-step process for reviewing personnel records 
• Special emphasis on performance reviews and discipline records 

 
Session (4) Exemptions, exemptions, exemptions  

• Review of some of the most common exemptions as well as a roadmap through all 364 
• Focus on when they apply AND why they benefit the public 

 
Session (5) A layman’s guide to the Attorney-Client privilege  

• Thorough analysis of the rules without legal jargon  
• Tips on black and white lines and tips on when to go see the attorney 

 
Session (6) Records retention, creation and indexing  

• And overview of the state archivist’s new December 2008 retention guidelines  
• Answers to questions about emails, drafts, primary v. secondary copies and other 

common questions 
 
Session (7) Policies and Procedures  

• A walk through a model policy and best-practice procedures with tips for implementation 
• Sample forms and letters in electronic format  



Appendix D 
 

This checklist does not constitute legal advice on how local governments should conduct an 
executive session under the Open Public Meetings Act.   Consult with your legal counsel before 
using this checklist.   Where indicated, see endnotes on reverse for more detail.  

Non-hospital version Updated 6/09 

EXECUTIVE SESSIONS CHECKLIST   
Meeting date:____________ 

Subjects To Be Discussed (NO “FINAL ACTION”) # of 
item 

NOTE:  Only subject identified in RCW 42.30.110(1) can be discussed in executive session.  

• Discuss matters affecting national security (.110(1)(a))  

• Discuss lease or purchase of real estate if disclosure would increase price1 (.110(1)(b))  

• Determine minimum offering price for sale or lease if disclosure would decrease price 
    NOTE:  Final action selling or leasing must be taken in open session (.110(1)(c)) 

 

• Review negotiations on the performance of a publicly bid contract2 (.110(1)(d))  

• Review complaints or charges brought against a public officer or employee (.110(1)(f))  
 At accused’s requests, discussion must be in open session   

• Review qualifications of applicant for public employment3  (.110(1)(g))  

• Review performance of a public employee3 (.110(1)(g))  

• Review qualifications of candidate for appointment to elective office4 (.110(1)(h))  

• Discuss enforcement action with legal counsel5   (.110(1)(i))  

• Discuss current or potential litigation with legal counsel 5  (.110(1)(i))  

• Discuss legal risks of current practice or proposed action with legal counsel 5(.110(1)(i))  

• Discuss collective bargaining contracts or other .140 topics not subject to the OPMA6  
Mandatory:  Executive Session Topic(s) Announced During Open Session  yes  no

 
Name of legal counsel present for executive session: ______________________________________ 
Additional Information 

___________________________________________________________________________________ 

___________________________________________________________________________________ 

___________________________________________________________________________________ 
Mandatory:  Time Executive Session Will End Announced During Open Session   yes  no

• Length of session:  __________ (hr/min) 
• Start time:  __________ 
• End time:  __________ (announced in open session before executive session re-starts) 
• Extended end time: __________ (announced in open session at original end time before returning) 

NOTE, open session CANNOT RESUME until AFTER the announced end time  
At the start of Executive Session, remind participants that discussions are confidential. 
 

Form completed by:_______________________________________ Date__________  
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executive session under the Open Public Meetings Act.   Consult with your legal counsel before 
using this checklist.   Where indicated, see endnotes on reverse for more detail.  
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Executive Session End Notes 
                                                 
1 “Purchase” of property includes discussion of condemnation of property and price to be 
offered.  This section does not affect the notice requirements in RCW 8.25.290.   
2 Review of contract performance may only be discussed in executive session when public 
knowledge would cause a likelihood of increased costs.  This ground for executive session does 
not apply to negotiations over the formation of the original contract. 
3 Collective bargaining sessions are NOT subject to the Open Public Meetings Act.  See note 6 
below and RCW 42.30.140(4).  Subject to this exception, discussion of salaries, wages, and other 
conditions of employment to be generally applied within the agency must occur in open session.  
Final action regarding hiring, setting the salary of an individual employee or class of employees, 
or discharging or disciplining an employee, must also be taken during an open session. 
4 Candidate interviews and final action appointing a candidate to elective office must be in open 
public meeting. 
5 Legal counsel must be present for these grounds for executive session to apply (although 
“presence” may be telephonic).  Any discussion must otherwise be privileged under RPC 1.6 or 
RCW 5.60.060(2)(a).  “Potential litigation” means litigation that has been specifically threatened 
to which the agency, the governing body, or a member acting in an official capacity is, or is 
likely to become, a party; or the agency reasonably believes may be commenced by or against 
the agency, the governing body, or a member acting in an official capacity.  Discussion of the 
“legal risks” of a current or proposed action can only occur in executive session if public 
disclosure of those legal risks is likely to result in an adverse legal or financial consequence to 
the agency. 
6 Discussions concerning collective bargaining, quasi-judicial matters, certain licensing and 
permitting decisions and matters covered by the Washington Administrative Procedures Act 
(chapter 34.05 RCW) are not governed by the OPMA.  Thus, while discussions on those topics 
may occur during executive session, it is not necessary for the council to follow the same OPMA 
procedures before such discussions.  If you are unsure of the scope of these exemptions, 
however, be sure to consult with your city attorney.   

Additional Information  

 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

 




